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By TOM BURSEY

As a corporate director, your 
f irst responsibility is to 
select the best available 

person to become chief executive 
officer and lead your organization.

Directors who have served on a 
board for two or three terms will 
have participated in, on average, at 
least one CEO transition process 
for that organization. 

Some reasons for a leadership 
transition include: planned retire-
ment; resignation to move to 
another opportunity; illness (per-
sonally or family member); and 
termination (due to poor perform-
ance, lack of alignment with the 
board, or a negative impact on the 
corporate brand). 

Obviously, for sudden CEO 
transitions (those that are generally 
less than six to nine months, but 
can also be weeks or even days 
later) the best approach is to 
appoint an interim CEO (can also 
share responsibilities in tandem or 
as part of a triumvirate), who 
could be a member of the board or 
the executive leadership team.

Leadership transition committee
Since this is a relatively infre-

quent occurrence, likely few (if 
any) members of the board will 
have experience on a “CEO search 
committee.” Most boards will 
have a human resources and com-
pensation committee (HRCC), 
which may deal with CEO succes-
sion either via the leadership 
development process to grow 
internal successors to the CEO or 
via the contingency plan for 
sudden or interim replacement of 
the CEO.

However, the HRCC may not 
always have the optimal represen-
tation of the board to lead the 
search process. In these cases, the 
board chair  should consider 
turning to the governance com-
mittee for recommendations on 
who should be part of the “CEO 
search committee,” or the more 
aptly named “leadership transition 
committee.”

While “search committee” or 
“CEO search committee” are the 
most commonly used terms, it is 
preferable to establish a “leader-
ship transition committee” for a 
couple reasons. 

First, any internal candidates 
from the executive or board 
might ponder the purpose of suc-
cession and leadership develop-
ment oversight by the board, par-
t i cu l a r ly  t he  immed ia t e  o r 
perceived bias in searching else-
where for a new CEO.

In  addi t ion ,  a  new CEO, 
regardless of being promoted 
internally or recruited externally, 
will be involved in a variety of 
relationship transitions, including 
with the board chair and outgoing 

CEO, direct reports, and external 
stakeholders.

Two primary scenarios exist 
with any leadership transition: a 
retiring CEO with a 9 to 18 month 
lead time, or a sudden CEO depar-
ture (voluntary or non-voluntary). 

In either case, the f irst thing 
that should happen is to come to 
an agreement among board mem-
bers to appoint a leadership transi-
tion committee, and in the case of 
sudden CEO departure, the board 
should appoint an interim CEO.

It is important for the leader-
ship transition committee to fully 
understand the scope of its man-
date because it will have a sig-
nif icant role in the CEO selec-
tion process. However, the final 
selection should be made by the 
entire board. 

The scope could include rec-
ommending to the full board the 
most ideal candidate as deter-
mined by the committee, or it 
could be to present to the board the 
top two or three candidates. 

The mandate could also include 
an opportunity for the top few can-
didates to separately present their 
vision for the organization at an in 
camera board meeting. 

Regardless of the scope of the 
leadership transition committee’s 
mandate, it is important to estab-
lish fairly firm guidelines upfront 
on the compensation and benefits 
package, because often there is 
pressure at the end of the process 
to enhance the package in pursuit 
of a particular candidate.

In establishing the leadership 
transition committee, the board 
should ensure that its chair is a 
board member with the competen-
cies and time to carry out the com-
mittee’s mandate. 

If the board chair does not have 
full confidence in any fellow board 
member to lead this process, he or 
she should offer to chair the 
leadership transition committee 
with up to four other members. 

This should allow for enough 
diversity (in geography, gender, 
and experience).

In addition, a senior member of 
management (the vice-president of 
human resources or corporate ser-
vices, for instance) should be 
assigned to support the committee 
because one of the early steps in 
the process should be issuing a 
request for proposals and the 
selection of an executive search 
consultant to support the commit-
tee’s mandate. 

Launching process
Two steps should operate in 

parallel at this point: the leader-
ship transition committee should 
review the existing role prof ile 
(job description) for the CEO and 
update it as necessary. 

The committee should seek 
input from fellow board members 
when updating the role prof ile, 
focusing on essential (primary) 
versus desirable (secondary) com-
petencies. Strategic stakeholders 
for the organization could also be 
asked for input into the CEO role 
profile by either the board chair or 
the committee chair since this will 
be the basis of the search selection 

process. The final version of the 
CEO role profile, however, should 
be left for determination by the 
committee.

Some of the most important 
elements to consider when final-
izing the role profile include: over-
view of duties, key relationships 
and major responsibilities; key 
selection criteria, such as ideal 
experience and competencies for 
success (e.g., intellectual breadth, 
relationship and diplomacy skills, 
inspiring communicator and 
proven organizational leadership 
skills); as well as other per-
sonal characteristics.

The leadership transition com-
mittee will work with the selected 
executive search consultant to 
update and finalize the position 
requirements based on the ele-
ments deemed most important for 
the organization.

Another  s tep  that  should 
operate in parallel with the role 
profile update is the development 
of a request for proposals by man-
agement that will be sent to a max-
imum of three executive search 
consulting firms.

All board members should be 
surveyed for input into potential 
search consultants and invite them 
to submit a proposal.

The style and competencies of 
individual search consultants can 
also vary within firms. Obviously, 
having a pre-existing, proven 
working relationship with a good 
search consultant(s) makes the 
selection of the consultant that 
much easier. 

Since a considerable amount of 
effort is required for a search con-
sultant to prepare and present a 
search proposal, only the top 
search consultants with a real 
chance to be given the mandate 
should be invited into this process.

Typical headings for request for 
proposals could include:

• General instructions (invita-
tion, timing and key dates, submis-

sion date and time, contract 
authority and proposal delivery)

• Background (overview and 
current situation)

• Scope of services required
• Proposal submission require-

ments (contractor qualifications, 
qual if icat ions of  the search 
consultant(s) proposed, under-
standing of the project, approach, 
professional fees and guarantees)

• Mandatory requirements (e.g., 
the contractor will be required to 
make an oral presentation of the 
proposal to the leadership transi-
tion committee)

• Evaluation process (proposal 
content and commitment to the 
pre-selection meeting)

• Contract

The request for proposal should 
also include the CEO role profile 
as an annex. It is important to note 
that all of above is at the cost of 
the search consultant.

Using a search consultant for a 
CEO position is a good practice 
for several reasons. First, it is the 
job of the paid search consultant to 
assist the committee in meeting its 
schedule of activities.

The search consultant also wants 
to ensure the best possible selection 
by the committee and board 
because their reputation depends on 
it. But the greatest value of having a 
good search consultant is to find 
passive job seekers that may not be 
actively looking for a new role and 
invite them to consider the process 
(senior-level candidates prefer to be 
approached about an opportunity). 

The search consultant can also 
help facilitate the discussion 
among the committee to reach a 
common understanding of the pri-
mary and secondary competencies 
that top candidates should have. 
The search consultant is also 
entrusted with the responsibility to 
maintain confidentiality through 
the process.

The importance of fit
With a short list of candidates 

prepared, the next challenge for 
the committee is to determine who 
among them would be the best fit 
for the organization.

Is there a desire to change the 
culture or to maintain the existing 
culture? One of the most important 
aspects when assessing the final 
candidates is their ‘fit-to-role.’ The 
committee should be looking for 
behavioural fit to the duties and 
culture of the current staff, with 
the assistance of the executive 
search consultant. 

Together, they will identify the 
most qualified candidates with the 
requisite knowledge, skills, and 
abilities outlined in the CEO role 
profile, while ensuring a proper fit 
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with the organization’s culture.
To ensure a proper f it and to 

support the committee’s delibera-
tions, a statistically validated 
behavioural prof ile should be 
sought from the qualified candi-
dates to better understand and 
appreciate how their individual 

traits will translate into day-to-day 
leadership, both internally to the 
organization as well as to the 
external communities in which the 
organization operates. 

In order to fairly consider candi-
dates’ suitability to the CEO role, 
the committee should establish a 
range of desirable behavioural 
benchmarks that reflect the board’s 

view of the leadership style 
required for success in the role, 
with the assistance of an expert 
advisor in assessment services.

A word on costs
Assume the  cos t   w i l l  be 

$100,000. While this is just an 
estimate (it can cost much more 
or slightly less), it is a good 

starting point which includes: 
search consultant fees (most firms 
will offer f ixed fees, not a per-
centage of compensation); travel 
for candidates, for committee 
members and for the search con-
sultant; any advertising; and fees 
for assessment services to help 
ensure the selected candidate is 
the best fit.

Tom Bursey (FCPA, FCMA, C.
Dir., ICD.D) has served as board 
chair and chair of multiple board 
committees, including leadership 
transition, CEO search, audit and 
finance, human resources and 
compensation, and governance. 
He is vice-president and chief 
financial officer of the Council of 
Canadian Academies.
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Governance of not-for-profit 
organizations (NFPs), 
whether as registered char-

ities or non-profit organizations, 
and its relationship with the law is 
so intrinsically intertwined that it is 
impossible to address one without 
the other.

Some of  the  legal  i ssues 
involving  the governance of NFPs 
run the gamut from corporate law 
and organizational structures; trust 
law and fiduciary duties for the 
governing board; charitable law and 
the correlation between charitable 
purposes and charitable property; 
employment law and the interrela-
tionship between the governing 
board and management; oper-
ational issues, such as privacy law, 
anti-spam and fundraising; as well 
as tax law in maintaining the tax 
status as either a registered charity 
or a non-profit organization, to 
name a few. 

Having an effective governance 
strategy will require an NFP to be 
familiar with all these legal con-
siderations. Best governance prac-
tice can only occur when there is 
knowledge of and compliance with 
applicable laws. 

 
Context of legal governance 

In looking at the importance of 
legal issues in the governance of 
NFPs, it is important to understand 
the difference between for-profit 
and not-for-profit entities.

Within a for-profit context, there 
are shareholders who own the cor-
poration and have the power to elect 
the board of directors. As equity 
owners, shareholders are the 
accountability base for the corpora-
tion’s quest for profit. 

An NFP, on the other hand, has 
no shareholders. Instead, it has 
members who have no equity 
interest in the corporation. Mem-
bers are the accountability base for 
the corporation and generally have 
the power to elect directors. 

Similar to a for-profit corpora-
tion, directors of an NFP have the 
fiduciary duty to manage or super-
vise the management, and to 
achieve the not-for-profit purposes 

of the organization as opposed to 
earning a profit.

Governance of an NFP in gen-
eral terms means establishing, 
implementing and monitoring 
appropriate rules and policies by 
the NFP’s governing body in order 
to achieve its not-for-profit pur-
poses.  Effective governance 
involves a variety of considerations.

First and foremost, the NFP 
must identify the purposes for 
which it was incorporated and how 
decisions are to be made by its gov-
erning body. Understanding these 
aspects will ensure that decisions 
are made through proper channels 
of authority and for the proper rea-
sons. It is ultimately the respon-
sibility of the NFP’s governing 
board to focus on achieving the 
purposes of the organization. 

In establishing a proper govern-
ance regime, it is also important for 
NFPs to ensure that appropriate 
structural and operational due dili-
gence is followed. This means that 
the board must have a good under-
standing of the structure of the 
organization and how decisions by 
the board and members are made. 

In order for effective decisions 
to be made, a meeting must be held 
by those charged with making the 
decisions in question. However, dir-
ectors and off icers of NFPs are 
often not familiar with the applic-
able rules that apply to holding a 
meeting of the board or the mem-

bers. Some of the key issues to con-
sider when holding a meeting are 
outlined below.

Before calling meetings
How and when meetings are to 

be held will be based on a variety of 
considerations. For instance, before 
calling a meeting, it is important to 
determine the legislation under 
which the NFP was incorporated 
because different incorporating 
statutes may create different 
requirements for the NFP. The 
statute may also contain rules on 
how meetings must be held. 

It is also necessary to look at 
organizational documents, such as 
letters patent or articles of incor-
poration. These documents some-
times contain provisions that are 
relevant to the conduct of meetings. 
Generally, however, the most rel-
evant and informative document for 
meetings is the general operating 
bylaw of the NFP. It is necessary to 
ensure that the by-law was properly 
adopted and it is compliant with 
applicable legislation.

It is also important that proper 
notice is provided since invalid 
notice may affect the validity of 
meeting decisions. Notice must be 
provided in order to ensure that 
persons who are entitled to attend 
a  meet ing  are  aware  of  the 
meeting. Notice must also be pro-
vided in a manner which is bona 
fide and clear. In general, who is 
entitled to receive notice will 
depend on whether it is a meeting 
of the directors or the members of 
the organization. 

Board meetings
Directors, as the governing 

body, have the duty to manage or 
supervise the management of the 
activities and affairs of a corpora-
tion as codified in both the Canada 
Not-for-profit Corporations Act and 
the yet to be proclaimed Ontario’s 
Not-for-Profit Corporations Act. 

Board meetings provide direc-
tors with the opportunity to express 
their views before coming to a col-
lective decision. Resulting board 
resolutions constitute the authority 
for dealing with third parties and to 
direct the course of the corporation.

Members’ meetings
In contrast to board meetings, 

members’ meetings are held to 
allow members to call the board to 
account.  Who qualif ies as a 
member will vary depending on an 
NFP’s incorporating documents. 
However, even if members and dir-
ectors consist of the same group of 
individuals, separate board meet-
ings and members’ meetings must 
be held to transact business as 
required.

In general, there are two types of 
meetings for members: general 
meetings (for which all members of 
the corporation are invited to 
attend) and meetings of a particular 
class or section of the members. 

Different purposes and results 
can occur with regard to both gen-
eral and class meetings of mem-
bers. As well, there are two types of 
general meetings of members: 
annual meetings (which must be 
held once per year in order to 
transact certain transactions and 
elect directors) and special meet-
ings (which are called from time to 
time as required.)

Recording minutes
Given the importance of the 

business that is transacted at meet-
ings, NFPs must develop and imple-
ment careful methods to record 
decisions of the board and mem-
bers. This is done by preparing and 
keeping proper meeting minutes

Incorporated NFPs are gener-
ally required to maintain minutes 
of meetings by the corporate stat-
utes under which they are incor-
porated. In addition, other statutes 
may also have books and records 
requirements that include main-
taining minutes (e.g., the Income 
Tax Act).

The purpose of recording min-
utes is to provide a concise record 
of decisions and deliberations. In 
the absence of evidence to the con-
trary, minutes of meetings are rec-
ords of proof concerning what tran-
spired at the meeting.

As such, minutes also serve to 
inform directors, members and 
agents of the NFP of such deci-
sions. Minutes also provide a 
means of informing the courts of 
decisions made by the organization 
with regard to future litigation or a 
regulator, such as the Canada Rev-
enue Agency in the event of a tax 
audit. 

A complex exercise
Exercising appropriate legal 

governance of an NFP is a complex 
exercise that requires appropriate 
due diligence and consideration 
across a variety of areas of law. 

It involves careful balancing of 
director responsibility and the 
board’s fiduciary duty to the pur-
poses for which the NFP was incor-
porated. Governance involves com-
pliance with legislation, letters 
patent/articles, by-laws and an array 
of other areas of the law. Govern-
ance is not achieved unless compli-
ance with the law is accomplished.
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